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Case Study
KM was diagnosed with major depressive disorder several years ago. Last year she 
attempted suicide by ingesting prescription medication. Following her suicide attempt, 
her medication regime was revised and she began regularly attending therapy sessions. 
Within a few weeks, she demonstrated significant progress. Her psychiatrist continued 
to evaluate KM for the next several months and documented her response to the 
medications prescribed and progress. Then, for reasons unknown, KM took her own life. 
Following her death, KM’s mother contacted her psychiatrist looking for information. 
The psychiatrist spoke with her on the phone and, during the call, KM’s mother 
threatened to file a lawsuit.  

RISK MANAGEMENT TIPS
It is important to recognize that even good doctors get sued. In fact, approximately 
65% of all physicians will be sued at some point during their careers.  However, only 
3% of psychiatrists are sued over the course of their careers.1 Even though psychiatrists 
are sued much less than in other specialty areas, if you are involved in a lawsuit, it can 
significantly impact you and your practice for a number of years. The legal process 
can be long and arduous. It can cause a great deal of stress and anxiety. The following 
guidance is provided to assist you if you are sued. 

•	 It is important not to discuss the case with anyone other than your attorney. 
Discussions with anyone other than your attorney may be subject to discovery 
during a lawsuit. Confidentiality protections are available through communications 
between you and your attorney only and some states your spouse. One of your 
first inclinations may be to discuss the lawsuit with a colleague or another treater 
involved with the case. Again, this should be avoided as any conversations may be 
subject to discovery during the lawsuit. 

•	  Contact your professional liability insurance carrier if you suspect your patient 
will file a lawsuit, your patient threatens to file a lawsuit, or you receive notice 
that a patient has pursued a lawsuit. Early notification of the insurance company 
will allow an early gathering of facts. Your carrier will provide you guidance 
throughout the course of the lawsuit.

•	 Gather all your records, recognizing that the patient’s medical records may 
be requested or you may receive a subpoena or court order to produce the 
records. A subpoena demands that the recipient either appear somewhere or 
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produce something, whereas a court order is an order of the court requiring you 
to produce records or appear somewhere. Contact your malpractice carrier if 
you receive a subpoena or a court order. Depending on the specific terms of your 
policy coverage, your malpractice carrier may assist you in obtaining the advice of 
legal counsel in the state where you practice to determine what information you 
must provide in response to the subpoena. Many states have heightened privacy 
protection for psychiatric and substance use records. Prior to providing records, it 
is best to obtain legal counsel within your state to provide guidance on how to best 
respond. Prior to providing a copy of the patient’s medical records, it is important 
that the medical record remains intact and without any changes. Any alterations to 
the medical record may be used by the plaintiff’s attorney to attack your credibility. 
Maintain a copy of the medical record that is provided in response to the request. 
Ensure that both the plaintiff’s attorney and your attorney receive the exact same 
medical records. Any differences in documents that have been produced may 
be used to demonstrate that you made attempts to conceal something or create 
questionable documentation.  

•	 Do not destroy any records. It is likely that the plaintiff’s attorney will find out 
whether certain important documents have been destroyed. This may be 
determined by a judge to be spoliation of evidence and you may face separate 
penalties for doing so. In addition, it is an opportunity for the plaintiff’s attorney to 
attack your credibility. 

•	 Cease all direct communications with the patient once the patient has retained legal 
counsel. All communications should then be made through the plaintiff’s attorney 
and your attorney. It is important not to communicate directly with the patient. If he 
attempts to communicate with you, inform the patient that he must communicate 
with you through his attorney only. 

•	 Both the plaintiff’s attorney and your attorney will evaluate the merits of the case. 
The plaintiff’s attorney will review the patient’s medical records, review medical 
literature and will likely retain experts to support his case. The law in most states 
requires an expert to show that the care that was provided fell below the standard 
of care. 

  Similarly, your attorney will review the medical record, medical literature, and will 
likely retain an expert witness, but the purpose will be to demonstrate that the 
standard of care was met. It may also provide an opportunity for your defense 
attorney to address potentially problematic medical record documentation and 
certain aspects of the care that was provided to the patient. 

•	 The discovery phase may include depositions and interrogatories. Interrogatories 
are written requests for further information answered by an opposing party under 
oath.2 Typically, interrogatories will follow depositions and other methods of 
discovery. They are generally used early in the case to obtain information during 
the discovery process. It is important to work directly with your attorney to prepare 
a response to interrogatories from the plaintiff attorney. Answering interrogatories 
can be burdensome and tedious, but it is important that you personally respond. 
Completion should not be delegated to anyone else and it is important that you 
devote sufficient time and personal attention to completing the interrogatories.

Are You Being Sued?  What to Expect and How to Prepare (continued)



IN THIS ARTICLE

Case Study

Risk Management Tips

Conclusion 

PREPARED BY

Kristen Lambert, Esq., MSW,  
LICSW, FASHRM
Vice President Risk Management
AWAC Services Company, a Member 
Company of Allied World

APA ENDORSED PROGRAM    //     AW RISK MANAGEMENT

This document is intended as an educational 
resource. Information contained herein should  
not be construed as legal or clinical advice.  
Kristen Lambert is an employee of AWAC  
Services Company, a member company of  
Allied World Assurance Company Holdings, AG 
(“Allied World”). This material cannot be  
reproduced without the express, written  
permission of Allied World.

© Allied World Assurance Company Holdings, AG. 
All Rights Reserved. November 2016. 3

Are You Being Sued?  What to Expect and How to Prepare (continued)

Allied World, through its subsidiaries, is a global provider of innovative property, casualty and specialty insurance 
and reinsurance solutions, offering superior client service through a global network of offices and branches. Allied 
World is the APA-endorsed carrier for the professional liability program through its strategic relationship with the 
American Professional Agency, Inc., the Program Administrator. Risk management services are provided by or 
arranged through AWAC Services Company, a member company of Allied World. 

This information is provided as a risk management resource and should not be construed as legal, technical or 
clinical advice. This information may refer to specific local regulatory or legal issues that may not be relevant to you.  
Consult your professional advisors or legal counsel for guidance on issues specific to you. This material may not be 
reproduced or distributed without the express, written permission of Allied World Assurance Company Holdings, 
AG (“Allied World”). Risk management services are provided by or arranged through AWAC Services Company, a 
member company of Allied World. 

apamalpractice.com

awac.com/risk_control

For other timely risk management topics, policyholders can access In Session, our risk 
management newsletter at apamalpractice.com.  

If you have any questions please contact the American Professional Agency, Inc. at  
877-740-1777. 

  Depositions are out-of-court testimony where the witness is placed under oath to 
answer questions by plaintiff and/or defense attorneys.3 The deposed party has a 
general obligation to answer all questions, typically in a conference room setting. 
Deposition questions are intended to permit adequate discovery and pre-trial 
preparation. A judge will not be present and your attorney will play a very limited 
but very important role. Your defense counsel will be listening to every question 
you are asked and he will object to any improper questions. There will also be a 
stenographer present who will type or dictate everything that is said in the room 
during the deposition.4

•	 Your defense attorney is your advocate during the legal process. He will assist you 
in determining how to proceed with your case. Due to a variety of factors, a case 
may be settled, dismissed (dropped) or proceed to trial. It is important to know that 
whether a case is settled or goes to trial, the issue may need to be reported to the 
National Practitioner Data Bank (NPDB) and sometimes to a state-specific entity. 
Although the information that is reported to the NPDB is not available to the public, 
the information is available to hospitals, health plans, licensing boards and other 
entities that credential physicians. 

Conclusion
Enduring a malpractice lawsuit may be extremely stressful and it is important to obtain 
professional guidance to assist you through the process.  A considerable amount of your 
time and energy over the next months or even years may be spent going over records, 
talking with attorneys and preparing the defense of the claim. Your defense counsel 
and your professional liability insurance claim and risk management representatives can 
provide guidance and resources to assist you to navigate the process. 

1  Anupam, J., M.D., et al. Malpractice Risk According to Physician Specialty. N Engl J Med. 2011 Aug. 18; 365(7): 
629-636.

2  The Lectric Law Library, http://www.lectlaw.com/def/i059.htm 
3  The Lectric Law Library, http://www.lectlaw.com/def/d041.htm
4  For more information on the deposition process, if you are an APA member, please see the online risk management 

course, “How to Prepare for a Deposition” available on the American Psychiatric Association’s Learning Center Risk 
Management page at http://www.psychiatry.org/psychiatrists/practice/risk-management 


